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STATEMENT OF QUESTIONS PRESENTED 

ON APPEAL 

1. In entering the order dated March 6,1953, denying ap¬ 
pellant’s motion. 

2. In ruling that the Federal Government is the only 
proper party plaintiff to maintain the action for the 
wrongful death of appellant’s intestate. 

3. In refusing to appoint appellant administratrix of 
the estate of her intestate. 
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In The 


DOTED STATES COURT OF APPEALS 

Fob the District of Columbia Circuit 


No. 11853 


Carrie Tomlin, 
Appellant , 


v. 

Edith Irvine, 
Appellee. 


Appeal From the United States District Court 
For the District of Columbia 


BRIEF FOR THE APPELLANT 


JURISDICTIONAL STATEMENT 

The jurisdiction of this Court is invoked under 65 Stat. 
726, 28 U.S.C., 1946 Edition, Supplement 5,1292, to review 
the action of the District Court in this proceeding. The 
Court below denied the relief in the petition and motion 
instituting the proceeding and entered a final order, from 
which this appeal is taken. 

STATEMENT OF THE CASE 

Clinton M. Irvine, Petitioner’s intestate, in the regular 
course of his employment within the District of Columbia, 
was struck by the explosion of some chemicals which were 
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in the process of removal by Howard University from one 
of its Science buildings, and received injuries from which 
he died on the 27th day of March, 1952. He left surviving 
him his widow, the appellee herein, and as his sole heir 
at law and next of kin, his mother, Nancy Irvine. Ap¬ 
pellant alleged that her intestate was an employee of How¬ 
ard University at the time he sustained the fatal injuries. 
Appellee asserted that her intestate was a public works 
employee of the Federal Government. There was no de¬ 
termination of this issue by the lower Court. The widow 
elected to receive compensation from the Federal employ¬ 
ees compensation on the theory that her intestate was an 
employee of the Federal Government within the meaning 
of Section 10(A) of the Federal Employees’ Compensation 
Act, as amended to October 14, 1949. (Public — No. 267-64 
Cong.). The mother; a resident of New York, New York, 
elected not to receive compensation and filed a petition 
in the Probate Division of The District Court, through 
Appellant, for Letters of Administration on the estate 
of the said intestate, in order to proceed against the third 
party wrong doer for wrongful death pursuant to Section 
16-1201 et seq. of the D. C. Code. The said petition for 
Letters of Administration states in substance that the 
widow was receiving Federal Employees’ Compensation, 
that she had accepted, and was working as a file clerk 
at Howard University as a consideration not to litigate 
against Howard University and that the said widow had 
thereby forfeited her statutory preference to be named 
Administratrix of the estate of her intestate. That the 
mother, having consented to the appointment of the Ap¬ 
pellant, entitled the appellant to be appointed Administra¬ 
trix of the estate of the intestate. That, thereafter, appel¬ 
lant filed a motion to grant Letters of Administration to 
her, not withstanding the answer and cross-petition of the 
appellee. The Court below denied the motion and entered 
an order accordingly on the 6th day of March, 1953. 
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QUESTIONS PRESENTED ON APPEAL 

The Court below erred as follows: 

(1) In entering the order dated March 6, 1953, denying 
appellant’s motion. 

(2) In ruling that the Federal Government is the only 
proper party plaintiff to maintain the action for the 
wrong death of appellant’s intestate. 

(3) In refusing to appoint appellant administratrix of 
the estate of her testate. 

STATUTES INVOLVED 

5 U.S.C. Sec. 751 et seq. as amended to October 14, 1949, 
Stat. 854, provides, among other things: 

If any injury or death for which compensation is pay¬ 
able under this Act is caused under circumstances creating 
a legal liability upon some person other than the United 
States to pay damages therefor, the Administrator may 
require the beneficiary to assign to the United States any 
right of action he may have to enforce such liability of 
such other person or any right which he may have to 
share in any money or other property received in satisfac¬ 
tion of such liability of such other person, or the Adminis¬ 
trator may require said beneficiary to prosecute said ac¬ 
tion in his own name. 

If the beneficiary shall refuse to make such assignment 
or to prosecute said action in his own name when required 
by the Administrator, he shall not be entitled to any com¬ 
pensation under this Act. 

The cause of action when assigned to the United States 
may be prosecuted or compromised by the Administrator, 
and if the Administrator realizes upon such cause of action 
he shall apply the money or other properties so received 
in the following manner: After deducing the amount of 
any compensation already paid to the beneficiary and the 



expenses of such realization or collection. Which sum shall 
be placed to the credit of the employees’ compensation 
fund, the surplus, if any, shall be paid to the beneficiary and 
credited upon any future payments of compensation pay¬ 
able to him on account of the same injury. 

Section 16-201 of D. C. Code, 1951 Edition (21:1). 
Liability. 

“Whenever by an injury done or happening within 
the limits of the District of Columbia the death of a person 
shall be caused by the wrongful act, neglect, or default, 
of any person or corporatioun, and the act, neglect, or 
default is such as would, if death had not ensued, have 
entitled the party injured, or if the person injured be a 
married woman, have entitled her husband, either sepa¬ 
rately or by joining with the wife, to maintain an action 
and recover damages, the person who or corporation which 
would have been liable if death had not ensued shall be 
liable to an action for damages for such death, notwith¬ 
standing the death of the person injured, even though 
the death shall have been caused under circumstances 
which constitute a felony; and such damages shall be as¬ 
sessed with reference to the injury resulting from such 
act, neglect, or default causing such death, to the spouse 
and next of kin of such deceased person; and shall also 
include the reasonable expenses of last illness and burial: 
Provided, That if there be a surviving spouse the jury shall 
allocate the portion of its verdict payable to the spouse 
and next of kin, respectively, according to the finding of 
damage to said spouse and next of kin: Provided further, 
That if in a particular case the verdict is deemed excessive 
the trial justice or the United States Court of Appeals For 
the District of Columbia, on appeal of the cause, may order 
a reduction of the verdict: And provided further, That no 
action shall be maintained under this Chapter in any case 
when the party injured by such wrongful act, neglect, or 


default has recovered damages therefor during the life of 
such party. (Mar. 3,1901, 31 Stat. 1394, Ch. 854, Sec. 1301; 
June 19, 1948, 62 Stat. 487, Ch. 507, Sec. 1).” 

Section 16-1202 (12:2) of D. C. Code, 1951 Edition. Party 
Plaintiff—Statute of Limitations. 

* ‘ Every such action shall be brought by and in the name 
of the personal representative of such deceased person, and 
within one year after the death of the party injured. (Mar. 
3, 1901, 31 Stat. 1394, Ch. 854, Sec. 1302; June 30, 1902, 32 
Stat. 543, Ch. 1329.).” 

Section 16-1203 (21:3) of the D. C. Code, 1951 Edition. 
Distribution of Damages. 

“The damages recovered in such action, except the 
amount specified by the verdict or judgment covering the 
reasonable expenses of last illness and burial, shall not be 
appropriated to the payment of the debts or liabilities of 
such deceased person, but shall inure to the benefit of his 
or her family and be distributed to the spouse and next of 
kin according to the allocation made by the verdict or judg¬ 
ment, or in the absence of such allocation, according to the 
provisions of the Statute of distribution in force in said 
District of Columbia. (Mar. 3, 1901, 31 Stat. 1395, Ch. 854, 
Sec. 1303; June 19, 1948, 62 Stat. 487, Ch. 507, Sec. 2).” 

Section 12-101 (24:21). Actions Survive in Favor of or 
Against Representatives of Deceased Party — Injury to 
Person or Reputation-Exception. “On the death of any 
person in whose favor or against whom a right of action 
may have accrued for any cause prior to his death, said 
right of action shall survive in favor of or against the 
legal representative of the deceased: Provided, however, 
That in tort actions, the said right of action shall be limited 
to damages for physical injury except for pain and suffer¬ 
ing resulting therefrom. (Mar. 3, 1901, 31 Stat. 1227, Ch. 
854, Sec. 235; June 19,1948, 62 Stat. 487, Ch. 508, Sec. 1).” 
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Section 20-501 (29:251). Suits By and Against Executors 
or Administrators. *‘Executors and Administrators shall 
have full power and authority to commence and prosecute 
any personal action at law or in equity which the testator 
or intestate might have commenced and prosecuted: Pro¬ 
vided, however, That in tort actions, the said right of action 
shall be limited to damages for personal injury except for 
pain and suffering resulting therefrom; and they shall also 
be liable to be sued in the District Court of the United 
States for the District of Columbia in any action at law or 
in equity, except as aforesaid, which might have been main¬ 
tained against the deceased; and they shall be entitled to 
or answerable for costs in the same manner as the deceased 
would have been, and shall be allowed for the same in their 
accounts, unless it shall appear that there were not probable 
grounds for instituting or defending the suits in which 
judgments or decrees shall have been against them. (Mar. 
3, 1901, 31 Stat. 1241, Ch. 854, Sec. 327 June 30, 1902, 32 
Stat. 529, Ch. 1329; June 19, 1948, 62 Stat. 488, Ch. 508, 
Sec. 2).” 


SUMMARY OF ARGUMENT 

The ruling of the Court below confers upon the Bureau 
of Employees’ Compensation Commission rights and pow¬ 
ers not granted it under Section 26 of the Federal Employ¬ 
ees Compensation Act. The said ruling confers a right upon 
said Bureau that is both unwanted and unwelcome by that 
Bureau. Should the Bureau of Employees ’ Compensation 
be forced to exercise this right it would place the said 
Bureau to litigate against Howard University, an annual 
recipient of a generous bounty from the Federal Govern¬ 
ment. If the ruling of the lower Court is to stand, then 
the right accorded the mother of the intestate under Section 
16-201 of the D. C. Code will be only an idle gesture. 

The widow of the intestate has shown that she has no 
interest in the wrongful death statute by accepting com- 
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pensation payable under Section 10(A) of said Act. She 
has further demonstrated her disqualification to serve as 
administratrix of the estate of the intestate, by accepting 
a position as clerk at Howard University, the third party 
wrongdoer. 

The Supreme Court has held in an analogous case where 
any of the next of kin under the wrongful death statute re¬ 
fuses to accept compensation under the compensation stat¬ 
ute, the only person competent to maintain the action 
against the third party wrongdoer is the legal representa¬ 
tive of the deceased employee. It is apparent from the 
record before this Court that the mother of the intestate 
is the only person with remaining interest under the wrong¬ 
ful death statute and the Appellant with the consent of the 
said mother, is the only person qualified for appointment 
as administratrix of the estate of the intestate. The Court 
below therefore erred in denying the Appellant’s motion 
for appointment as administratrix of the estate of the 
intestate, and in entering the order dated March 6, 1953. 

ARGUMENT 

I 

The Right To Sue Third Party Wrongdoers For Wrongful 
Death Of Deceased Employee Lies In His Personal 
Representative. 

Appellant concedes for the purpose of this brief the ad¬ 
mission of Appellee that the intestate was a public works 
employee, an agency of the Federal Government, at the 
time of his death. 

The language of Section 26 of the Federal Employees 
Compensation Act (Title 5 U.S.C. Sec. 776) does not sup¬ 
port the ruling of the lower Court to the effect that the 
Federal Government is the only proper party plaintiff with¬ 
in the meaning of the statute. This Statute provides in part, 
viz: “If any injury or death for which compensation is 
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payable under said act is caused under circumstances cre¬ 
ating a legal liability upon some person other than the 
United States to pay damages therefor, the Bureau may 
require the beneficiary to prosecute an action for damages 
against such third person. When required by the Bureau, 
such cause of action may be prosecuted in his own name 
approved by the Bureau. ” This Statute further provides 
that where third party wrongdoers are involved the Bu¬ 
reau may require the Assignment of any right of action 
that the beneficiary under the act may have. 

There is nothing in the Federal Employees Compensation 
Act that gives the Bureau the exclusive right to maintain 
the third party action on behalf of the beneficiary, neither 
is there anything in the act that gives to the Bureau the 
right to maintain the cause of action where all of the in¬ 
testate’s dependents under the Compensation Act are not 
all of his dependents under the wrongful death statute (Sec. 
16-1201 of the D. C. Code). In the instant case, the Federal 
Government has made no effort to exercise its rights under 
the Federal Employees Compensation Act and according 
to the following letter written counsel for Appellant, it is 
undoubtedly conceded that Appellant is the rightful person 
to be appointed administratrix of the estate of said 
intestate: 

“U. S. DEPARTMENT OF LABOR 
Office of the 
SOLICITOR 

WASHINGTON 25, D. C. 

April 15, 1953 

Mr. 0. E. Jones 

Attornev at Law Re: Clinton M. Irvine, dec. 

547 Florida Ave., N.W. File No. X-723441 

Washington 1, D. C. 

Dear Mr. Jones: 

This letter will confirm your conversation w’ith Mr. 

Robert J. Skahan of this office of April 6, 1953. 

It is our understanding that you intend to proceed 
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against Howard University as the third party wrong¬ 
doer responsible for the death of Clinton M. Irvine on 
March 27,1952. 

In view of the fact that Mr. Irvine was paid at least 
in part by appropriated funds, he comes within the 
purview of the Federal Employees’ Compensation Act, 
5 U.S.C. 751, et seq. Particularly do we wish to call 
your attention to section 27 of the Act (5 U.S.C. 777) 
■which provides that in the event of a recovery of dam¬ 
ages against the third party responsible for the injury 
or death of a federal employee, the United States must 
be reimbursed in full for all compensation payments 
made. The procedure followed in such cases is to de¬ 
duct the attornev’s fees and costs of collection from the 

w 

gross amount of what ever recovery is made then to 
refund to the United States an amount equivalent to 
that disbursed by the Bureau of Employees’ Compen¬ 
sation. Any surplus thereafter remaining is paid over 
the claimant and credited upon future compensation 
which may be payable as a result of the same accident. 

Since the bringing of an action will not prejudice the 
claimant’s rights under the Compensation Act, it is 
suggested that you advise your client to execute the 
proper forms and submit them to the Bureau of Em¬ 
ployees’ Compensation, Washington 25, D. C. Should 
her claim be accepted and an award of compensation be 
made, she would be required to refund the amount of 
compensation paid up to the time of the recovery 
against the third party. 

We understand further that at present an appeal is 
pending on your motion to have the deceased’s mother 
appointed administratrix in order that suit may be filed 
under Section 16-1201 of the D. C. Code. 

Please keep us advised as to the progress being made 
in this case and do not hesitate to call upon us if you 
have any question with regard to the subrogation aspect 
of the Federal Employees’ Compensation Act. 

Very truly yours, 

For the Assistant Solicitor 
Employees’ Compensation Division 
By William B. Wright 
Attorney” 
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There are three statutes in the District of Columbia under 
which recovery may be had for the wrongful death and per¬ 
sonal injuries of the deceased. Section 16-1201 of the D. C. 
Code creates the action for wrongful death, and 16-1202 
vests the cause of action in the personal representative of 
the deceased for the purpose of litigation. 

Section 12-101 of said Code reserves the right of action, 
upon the death of a person, to his legal representative, to 
recover an action arising ex delicto, for personal injuries 
sustained by said deceased during his life time. 

Section 20-501 of said Code extends similar rights to the 
Executor or administrator of said deceased to recover for 
personal injuries. 

It is therefore apparent that Section 26 of the Federal 
Employees ’ Compensation Act in no wise restricts the rights 
of the personal representative under the wrongful death 
statute or the revivor statute, or Executor—Administrator 
statute, Supra. 

m 

The Supreme Court Has Vested In The Administrator The 
Wrongful Death Cause Of Action Where The Employer 
Has Only A Partial Statutory Assignment. 

The question involving the wrongful death statute and the 
D. C. workmen’s compensation act was considered and de¬ 
termined by the Supreme Court in the Case of Doleman v. 
Levine, 295 U. S. 221, 55 Su. Ct. 741. In the Doleman case 
the widow accepted Compensation under the Workmen’s 
Compensation Act, and the father elected to pursue his 
remedy under the wrongful death statute. There arose a 
conflict between the father, who qualified as Administrator, 
and the decedent’s employer, as to which of the two had the 
right to proceed against the third party wrongdoer. In de¬ 
ciding that the right to maintain the action rested in the 
Administrator, the Court observed: (1) “Apart from sta- 
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tute, the indemnitor’s right by subrogation to stand in the 
place of his indemitee, who is entitled to a part only of the 
proceeds of a single cause of action does not carry with it 
any authority to maintain the action in his own name. See 
Mandville v. Welch, 5 wheat 277, 286, 5 L. Ed. 87, Shankland 
v. Washington, 5 pet. 390, 8 L. Ed. 106, etc.” (2) “Section 
33(b) purports only to assign to the employer, all right of 
the person entitled to compensation to recover damages 
against such third person. It operates to transfer to the 
employer only such rights as the dependent has. We do not 
doubt that this section interpreted in the light of indemni¬ 
tor’s common law right of subrogation, confirms that right 
and is sufficient to give the employer as indemnity all the 
rights which the dependents electing to receive compensation 
otherwise would have to share in the benefits of the wrong¬ 
ful death act. If they are entitled to the whole recovery, 
their employer may maintain the suit as in Aetna Life In¬ 
surance Company v. Moses, 287 U.S. 530. If their interest 
is less than the whole the employer is entitled to receive their 
share in the proceds of recovery and, if necessary by appro¬ 
priate proceedings to compel the Administrator to bring the 
suit and account for the proceeds.” (3) “Nor on the other 
hand, does the language of the Section admit of a construc¬ 
tion which would operate to transfer rights in the cause of 
action which the dependent electing to receive compensation 
did not have, or to confer upon the employer the benefit of 
any part of the proceeds of the recovery for wrongful death 
which the dependent receiving compensation could not have 
demanded.” And (4) the opinion concludes: “While it 
seems beyond the resources of judicial ingenuity to construe 
the statute so as to give it a wholly consistent and harmoni¬ 
ous operation. We think the construction which we adopt 
conforms to its language and to the principles of the com¬ 
mon law, in the light of which it must be interpreted. It does 
not deny to the employer subrogation to the rights of those 
dependents receiving compensation, to share in the recovery 
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for wrongful death, but it leaves undisturbed the rights of 
the next of kin who, as Section 33 (2) permits, elects to re¬ 
ceive the benefits of the wrongful death statute.” The 
Bureau is in accord with the Appellant’s appointment as 
Administratrix of the estate of the intestate. See the letter 
from the Bureau of Employees’ Compensation, Supra. 

In addition to the wrongful death statute, a cause of ac¬ 
tion survives for the benefit of the legal representative of 
the intestate, under Section 12-101 of the D. C. Code for 
personal injuries sustained by said intestate during his life 
time. Similar rights are accorded the executor or adminis¬ 
trator under section 20-501 of the said Code. 

In view of the foregoing decisions and statutes coupled 
with the reasons advanced by Appellant it is apparent that 
the ruling of the Court below was in error in ruling that 
the Federal Government is the proper party to be appointed 
Administrator. 

V 

The Appellee, widow, has disqualified herself to act as ad¬ 
ministratrix of the estate of the intestate. Her admissions 
in the answer and cross-petition confirms this argument. 
See (J.A. 7). The record before this Court shows that 
the appellee, (1) does not believe the action lies under the 
wrongful death statute. (2) She thinks that the remedy 
provided under Section 7(b) of the said Federal Employees 
Act is exclusive. (3) She is receiving compensation under 
Section 10(a) of the Act. (4) She is now employed as a 
clerk at Howard University, and (5) She is represented by 
counsel, who is a member of the law school faculty of How¬ 
ard University, and most likely this legal service was pro¬ 
vided by Howard University. 

It is because of the above uncontroverted facts that Ap¬ 
pellant contends that she is entitled to be appointed admin¬ 
istratrix of the estate of said intestate. 
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CONCLUSION 

The appellant has shown the ruling of the Court below 
to be erroneous. She has shown that she is entitled to Let¬ 
ters of Administration on the estate of said decedent. The 
judgment appealed from therefore should be reversed. 

Respectfully submitted, 


0. E. Jones, 

Attorney for Appellant, 

547 Florida Avenue, N. W., 
Washington, D. C. 
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Filed Aug. 29, 1952 


Theodore Cogswell, Register of Wills, D. C. 

Clerk of Probate Court 

IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 

Holding a Probate Court 

In re, Estate of Clinton M. Irvine, Deceased 
Administration No. 81009 

Address of Petitioner, 2231 Ontario Road, N.W., Apt. 3 

Doc. 170 

PETITION FOR LETTERS OF ADMINISTRATION 

The petition of Carrie Tomlin respectfully represents to 
this Honorable Court: 

1. That your petitioner an adult is a citizen of the United 
States and a resident of the District of Columbia and files 
this petition as the aunt of the said deceased. 

2. That the said Clinton M. Irvine was a citizen of the 
United States and a resident of the District of Columbia 
and departed this life on the 27th day of March, 1952, in 
the District of Columbia, and that your petitioner, Carrie 
Tomlin, has made diligent search and inquiry for a will 
of said decedent and has neither found one nor obtained 
any information that there was one, and verily believes the 
decedent died intestate. 

3. That the decedent left him surviving his widow, Edith 
Irvine, an adult, and his mother, Nancy Irvine, an adult, 
residing at 253 West 114th Street, New York, N. Y., only 
heir at law and next of kin of said decedent. There is no 
child or decendant of a child of said decedent. 

4. That the decedent left no real estate, nor interest in 
any real estate, in the District of Columbia or elsewhere. 
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5. That the said decedent left no personal property ex¬ 
cept a cause of action for his wrongful death pursuant to 
Title 16, Section 1201 of the 1951 Edition of the D. C. Code. 

6. That decedent so far as your petitioner is able to 

ascertain after diligent search and inquiry, left no 
2 debts except expenses arising from his funeral in 
the sum of $401.89, which has been paid by his widow. 

7. That at the time of the death of decedent he was em¬ 
ployed as a custodian at Howard University, Washington, 
D. C. and his death was caused as a result of an explosion 
of some chemical which was in the process of removal by 
Howard University. That his widow, Edith Irvine has re¬ 
ceived and is receiving certain Honorarium from Howard 
University and has accepted a position of file clerk at 
Howard University in consideration of her not taking any 
action against Howard University for the wrongful death 
of the said intestate. 

8. That your petitioner is advised that pursuant to Title 
18, Section 704 of the 1951 Edition of the D. C. Code the 
decedent’s widow and mother are entitled to the decedent’s 
personal estate. And that since the decedent’s mother has 
consented to your petitioner appointment as administratrix 
of said estate and that since the decedent’s widow has ac¬ 
cepted and is accepting emoluments from the tort-feasor 
and has compromised all of her individual rights against 
Howard University to proceed under the said wrongful 
death statute, your petitioner urges upon the Court that 
she is entitled to apply for Letters of Administration to 
issue to herself with a reasonable undertaking. 

WHEREFORE, The Premises considered, the Petitioner 
Prays: 

1. That Letters of Administration be granted to this 
Petitioner. 
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2. That your Petitioner be permitted to qualify by giving 
an undertaking in a reasonable sum. 

3. That the Court grant Petitioner such other and further 
relief as to the Court may seem just and proper. 

Carrie Tomlin, Petitioner 

4 Filed Sept. 12,1952 

Theodore Cogswell, Register of Wills, D. C. 

Clerk of Probate Court 

RESPONDENT’S ANSWER AND CROSS-PETITION 
FOR LETTERS OF ADMINISTRATION 

The respondent, Edith Irvine, answers the petition of 
Carrie Tomlin and respectfully represents to the Court as 
follows: 

1. That the respondent is a citizen of the United States, 
a resident of the District of Columbia, and answers the 
petition as the widow of the decedent, Clinton M. Irvine. 

2. That on August 29, 1952, a petition for letters of ad¬ 
ministration was filed herein by Carrie Tomlin, aunt of the 
decedent, and for reasons which will hereinafter appear, 
respondent has refused to sign any waiver of process or 
citation or any order of consent to the granting of letters to 
said petitioner. 

3. That the respondent admits the allegations contained 
in Paragraphs #1, 3, 4, and 6 of the petition. 

4. That the respondent admits the allegations contained 
in Paragraph #5 of the petition, except that the respondent 
denies that a cause of action for wrongful death of the 
decedent exists under Title 16, Section 1201 of the District 
of Columbia Code. 


5. That the respondent admits that the decedent met his 
death as a result of a chemical explosion at Howard Uni¬ 
versity, but denies each and every other allegation contained 
in Paragraphs #7 and 8 of the petition. 

6. That the decedent met his death at Howard University 
while in the employment of the Federal Government and by 
virtue of such circumstances, the respondent was entitled 
to and has been receiving compensation for the decedent’s 
death under the provisions of Title 5, Section 751, etc., of 

the United States Code, the provisions of which are 
5 popularly known as “The Federal Employees’ Com¬ 
pensation Act.” 

7. The Federal Employees’ Compensation Act affords 
the exclusive remedy available for compensation for the 
death of the decedent and, therefore, no cause of action 
exists for wrongful death under the laws of the District of 
Columbia. The decedent left no personal or real property 
or other assets to be administered and, therefore, letters of 
administration would serve no useful purpose. 

8. Under the Code of laws of the District of Columbia 
governing the administration of decedents’ estates, the 
respondent is preferred and is entitled to letters of admin¬ 
istration and the respondent possesses all qualifications to 
act as administratrix. 

WHEREFORE, the premises considered, respondent re¬ 
spectfully prays: 

1. That the petition for letters of administration be 
denied: 

2. That if letters of administration be deemed necessary 
and proper that such be granted to the respondent, 
Edith Irvine. 

3. For such other and further relief as the nature of this 
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case may require and to the Court may seem meet and 
proper. 

Edith Ievihb 
1413 T Street, N. W. 
Washington, D. C. 


6 Filed Nov. 26, 1952 

Theodore Cogswell, Register of Wills, D. C. 

Clerk of Probate Court 

Motion To Grant Letters of Administration To Petitioner 

Notwithstanding The Answer And Cross-Petition of 

Respondent. 

Comes now the Petitioner, by her Attorney and moves 
the Court to grant her Letters of Administration on the 
estate of Clinton M. Irvine, deceased, and for reasons there¬ 
for says: 

1. That a cause of action does exist for the wrongful death 
of petitioner’s intestate pursuant to Title 16, Section 1201 
of the D. C. Code. 

2. That petitioner’s intestate was not an employee of the 
United States within the meaning of Federal Employees’ 
Compensation Act, 39 Stat. 742, as amended October 14th, 
1949, 63 Stat. 854. 

3. That Howard University is not a governmental agency 
within the meaning of the said Federal Employees Com¬ 
pensation Act. 

4. The fact that the Respondent is receiving death benefit 
compensation, through the Federal Security Agency, as a 
result of the intestate’s death, does not change the legal 
relationship of the said intestate so as to classify him as a 
government employee. 
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5. That the Respondent is employed by Howard Univer¬ 
sity as a file clerk, and cannot thereby faithfully perform 
her trust as administratrix, because of conflicting interests. 

6. That the answer of the Respondent attempts to inform 
the Court that a cause of action for wrongful death does not 
lie against, Howard University, her employer, but in lieu 
thereof the Federal Employes Compensation Act affords 
exclusive remedy on account of the death of said intestate. 

7. The answer of Respondent disqualifies her as a pre¬ 
ferred person for appointment as administratrix, under the 
D. C. Code. 

8. That action for wrongful death must be brought within 
one year after the death of said intestate, and the answer 
of Respondent shows that she does not contemplate any 
such action. 

9. That your petitioner is an aunt of the said intestate 
and has the written consent of the intestate’s mother for 
appointment as administratrix of the said estate. 

10. And for such other and further reasons apparent 
upon the face of the record. 

0. E. Jones, 

Attorney for Petitioner 
547 Florida Ave., N. W. 

• •••*••••# 

8 Filed March 6, 1953 

Theodore Cogswell, Register of Wills, D. C. 

Clerk of Probate Court 

ORDER DENYING PETITIONER’S MOTION 
FOR LETTERS OF ADMINISTRATION 

Upon consideration of petitioner’s motion for letters of 
administration and argument of counsel for respective 
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parties, it appears that the deceased, Clinton M. Irvine, 
died intestate in the District of Columbia, without property, 
real or personal, and that the alleged claim of petitioner 
that a cause of action for his death exists in his estate 
under the provisions of the wrongful death statute of the 
District of Columbia (Title 16, Section 1201, D. C. Code) 
is without merit in view of the applicability of the provi¬ 
sions of Title 5, Section 751, etc., of the United States Code, 
relating to injury or death of a federal employee. It is, 
therefore, by the court this 6th day of March, 1953, 

Ordered, that the petitioner’s motion for letters of ad¬ 
ministration, be and the same hereby is, denied. 

F. Dickinson Letts, Judge 

Seen: 

0. E. Jones, 

Attorney for Petitioner 


10 Filed Apr. 1,1953 

Theodore Cogswell, Register of Wills, D. C. 

Clerk of the Probate Court 

DESIGNATION OF RECORD 

The clerk of the Probate Division of the United States 
District Court for the District of Columbia will please pre¬ 
pare a record on appeal to the United States Court of Ap¬ 
peals for the District of Columbia in the above entitled 
cause, and the following papers and proceedings are hereby 
indicated for inclusion in said record on appeal ; 

1. Petition for Letters of Administration. 


2. Answer and cross-petition for Letters of Adminis¬ 
tration. 
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3. Motion for the appointment of Carrie Tomlin as ad¬ 
ministratrix notwithstanding the answer and cross- 
petition. 

4. Order of Conrt dated March 6th, 1953, denying said 
motion. 

5. This designation of record. 

0. E. Jones, 

Attorney for Petitioner 

•' Certificate of Service 

•» 

Copy of the above designation of record mailed, postage 
prepaid, to James A. Washington, Esq., Attorney for Re¬ 
spondent, at his address of record this 31st day of March, 
1953. 

0. E. Jones, 

Attorney for Petitioner 

















